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DECISION  NO.  53 


IN   THE   MATTER   OF 


FIXING  REASONABLE  FEES  FOR  ATTORNEYS  OR 
AGENTS  UNDER  THE  AUTHORITY  OF  SECTION  9  OF 
THE  "  SETTLEMENT  OF  WAR  CLAIMS  ACT  OF  1928  " 


DOCKET  NO.  5332 


Louis  Sather  Bruguiere,  Individually  and  as  Executor  of  the  Estate 
of  Josephine  S.  Bruguiere,  Deceased,  Claimant 

Duncan  &  Mount,  Attorneys 


The  above  named  claimant  has  duly  filed  with  the  American 
Commissioner  a  written  request  that  he  fix  a  reasonable  fee  to  be 
paid  by  him  to  his  attorneys,  Duncan  &  Mount,  of  New  York  City, 
New  York,  as  compensation  for  whatever  services  have  been  ren- 
dered by  them  on  behalf  of  and  with  the  authority  of  the  claimant, 
such  services  being  of  the  character  described  in  the  provisions  of 
Section  9  of  the  "  Settlement  of  War  Claims  Act  of  1928." 

The  claimant  has  objected  to  the  amount  of  the  fee  asked  by  the 
attorneys  on  the  ground  that  it  is  excessive,  and  the  attorneys  have 
been  notified  of  the  filing  by  the  claimant  of  this  request  that  a 
reasonable  fee  be  fixed.     The  attorneys,  in  response  to  a  request  by 
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the  American  Commissioner,  have  filed  with  him  an  affidavit  sworn 
to  by  Mr.  O.  D.  Duncan,  a  member  of  their  firm,  giving  the  informa- 
tion which  the  attorneys  desire  to  have  considered  by  the  Commis- 
sioner as  showing  the  reasonableness  of  the  fee  asked,  which 
information  has  been  brought  to  the  attention  of  the  claimant,  who 
has  filed  a  statement  in  reply,  a  copy  of  which  has  been  transmitted 
to  the  attorneys. 

In  this  case  an  award  was  rendered  by  this  Commission  on  April 
8,  1925,  on  behalf  of  Louis  Sather  Bruguiere,  individually  and  as 
Executor  of  the  estate  of  Josephine  S.  Bruguiere,  deceased,  Peder  S. 
Bruguiere,  Emile  A.  Bruguiere,  and  Francis  J.  Bruguiere,  for  $57,055, 
which  was  apportioned  as  follows :  Louis  Sather  Bruguiere,  as  Exe- 
cutor, the  sum  of  $15,705,  with  interest  thereon  at  the  rate  of  five  per 
cent  per  annum  from  August  19,  1915,  to  the  date  of  payment,  which 
amount  represents  the  value  of  personal  property  belonging  to  the 
decedent,  claimant's  mother,  who  was  drowned  on  August  19,  1915, 
through  the  sinking  of  the  steamship  Arabic,  by  a  German  submarine ; 
Louis  S.  Bruguiere,  individually,  the  sum  of  $16,350,  with  interest 
thereon  at  the  rate  of  five  per  cent  per  annum  from  August  19,  1915, 
to  the  date  of  payment,  which  amount  represents  the  value  of  personal 
property  belonging  to  him  lost  through  the  sinking  of  the  steamship 
Arabic,  and  the  further  sum  of  $10,000,  with  interest  thereon  at  the 
rate  of  five  per  cent  per  annum  from  November  1,  1923,  to  the 
date  of  payment,  which  amount  represents  damages  for  physical 
suffering  in  consequence  of  the  submarine  attack;  and  Peder  S. 
Bruguiere,  Emile  A.  Bruguiere,  and  Francis  J.  Bruguiere,  the  sum 
of  $5,000  each,  with  interest  thereon  at  the  rate  of  five  per  cent  per 
annum  from  November  1,  1923,  to  the  date  of  payment,  which 
amount  represents  damages  for  mental  suffering  and  nervous  shock 
in  consequence  of  the  death  of  their  mother.  The  following  pay- 
ments have  been  made  by  the  Treasury  Department  in  settlement  of 
this  award :  May  14,  1928,  Peder  S.  Bruguiere,  $6,121.62 ;  May  21, 
1928,  Francis  J.  Bruguiere,  $6,127.37;  May  31,  1928,  Louis  S.  Bru- 
guiere, individually,  $39,144.36 ;  October  10, 1928,  Louis  S.  Bruguiere, 
as  Executor,  $26,269.13 ;  and  October  10,  1928,  Emile  A.  Bruguiere, 
$6,243.98. 

The  attorneys  herein  request,  as  compensation  for  their  services  on 
behalf  of  Louis  S.  Bruguiere.  individually  and  as  Executor,  a  sum 
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equal  to  thirty  per  cent  of  the  amounts  received  by  him  from  the 
Treasury  Department  in  payment  of  the  award,  and,  in  addition, 
their  expenses  and  disbursements.  They  have  been  paid  upon  this 
basis  for  services  rendered  and  disbursements  incurred  on  behalf  of 
Peder  S.  Bruguiere,  Francis  J.  Bruguiere,  and  Emile  A.  Bruguiere. 

It  appears  from  the  information  filed  by  the  parties  that  in  October, 
1915,  Mr.  Louis  S.  Bruguiere  employed  Mr.  L.  Barton  Case,  a  lawyer 
of  New  York  City,  to  represent  him  with  reference  to  his  interests  in 
the  estate  of  his  grandfather,  Peder  Sather,  and  the  estate  of  his 
mother,  Josephine  S.  Bruguiere,  and  in  connection  with  a  claim  for 
the  recovery  of  damages  resulting  from  the  submarine  attack.  By  a 
power  of  attorney,  dated  October  13,  1915,  Mr.  Bruguiere  authorized 
Mr.  Case  to  employ  such  other  attorneys  as  he  might  deem  fit  and 
proper  "  at  such  compensation  as  he  may  deem  reasonable  and  just  in 
the  premises."  Thereafter,  Mr.  Case  retained  Mr.  O.  D.  Duncan, 
then  a  member  of  the  firm  of  Van  Iderstine,  Duncan  &  Barker,  to 
assist  in  the  prosecution  of  the  claim  against  Germany.  Mr.  Duncan 
alleges  that  he  agreed  to  act  "  on  the  basis  of  my  firm's  expenses  and 
disbursements  being  paid  in  any  event,  and  in  addition  to  this  a  fee 
was  to  be  charged  of  30%  of  any  settlement  or  recovery,"  and  that  his 
firm  was  to  receive  two-thirds  and  Mr.  Case  one-third  of  this  fee. 

It  also  appears  that  Mr.  Case  retained  another  attorney,  Mr. 
Edward  Eussell,  to  assist  in  the  probate  of  the  Last  Will  and  Testa- 
ment of  Josephine  S.  Bruguiere,  as  a  result  of  which  Mr.  Louis  S. 
Bruguiere  was  appointed  on  February  7,  1916,  as  Executor  in  the 
State  of  New  York.  Mr.  Case  also  retained  another  attorney,  Mr. 
Frank  P.  Deering,  to  assist  in  an  accounting  action  brought  against 
the  directors  of  the  Bruguiere  Company  in  the  State  of  California. 

On  February  23,  1916,  a  meeting  was  held  in  Mr.  Duncan's  office, 
at  which  Mr.  Louis  Bruguiere,  Mr.  Case,  and  Mr.  Duncan  were 
present.  The  parties  do  not  agree  as  to  what  took  place  on  this 
occasion.  Mr.  Duncan  alleges  that  "  Mr.  Case  in  my  presence  in- 
formed Mr.  Bruguiere  that  my  firm  had  been  employed  as  counsel  to 
represent  him  and  the  estate  of  his  mother,"  that  the  terms  of  em- 
ployment "  were  then  set  forth  to  Mr.  Louis  Bruguiere,  and  he 
heartily  agreed  with  the  arrangement,"  and  that  Mr.  Bruguiere 
"  thoroughly  understood  the  difficulties  that  would  be  involved  in 
pressing  the  claim."  Mr.  Case  alleges  that  "  it  was  then  and  there 
stated  to  Mr.  Louis  Bruguiere,  that  the  fees  for  the  prosecution  of 
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the  claims  of  himself  personally,  and  as  executor  of  the  Estate  of  his 
mother,  and  for  all  of  the  other  heirs  joining  in  the  prosecution 
thereof  should  be  30%  of  the  amount  recovered,  through  suit  or 
settlement,  together  with  the  costs  and  disbursements  incurred  by 
the  said  O.  D.  Duncan,  Esq.,  and  his  said  law  firm;  also  including 
deponent's  fees,  costs  and  disbursements,"  and  that  Mr.  Bruguiere 
thereupon  stated  that  "  the  fees  for  the  prosecution  of  the  claims 
e.  g.,  30%  with  costs  and  disbursements,  were  satisfactory  "  to  him. 
Mr.  Bruguiere  states  that  either  Mr.  Duncan  or  Mr.  Case  informed 
him  that  "they  would  undertake  the  work  on  an  absolutely  contin- 
gent basis  and  that  the  fee  would  be  33^  %  ";  that  he  informed  these 
attorneys  that  this  seemed  "  enormous,"  but,  nevertheless,  signed  a 
paper  to  the  effect  that  the  fees  should  be  33^% ;  and  that  nothing 
was  said  as  to  payment  of  expenses  and  disbursements  in  addition 
to  the  percentage  agreed  upon.  He  further  states  that  in  1923  or  1924 
Mr.  Case  sent  him  a  copy  of  the  agreement  which  he  had  signed ;  and 
that  thereafter  he  wrote  to  Mr.  Case  "  protesting  against  the  large 
amount  I  had  agreed  to  pay  as  fee." 

It  is  unnecessary  for  the  American  Commissioner  to  determine  the 
exact  terms  of  the  agreement  between  the  parties.  It  is  agreed  that 
the  attorneys'  compensation  for  services  was  contingent  upon  the 
collection  of  the  claim ;  and  the  claimant  is  willing  to  pay  for  the 
disbursements  made  on  his  behalf.  The  fee  fixed  in  the  oral  agree- 
ment which  the  attorneys  contend  was  made  is  less  than  that  fixed  in 
the  written  agreement  which  the  claimant  herein  states  was  made. 
For  the  purposes  of  this  proceeding,  it  may  be  assumed  that  the 
agreement  was  in  accordance  with  the  claimant's  contention,  namely, 
a  written  agreement  providing  for  a  contingent  fee  of  331/^  per  cent, 
which  the  attorneys  have  voluntarily  reduced  to  30  per  cent. 
Furthermore,  the  fee  to  be  paid  by  the  claimant  was  to  be  divided 
between  Mr.  Duncan's  firm  and  Mr.  Case.  The  sole  question  to  be 
decided,  therefore,  is  what  is  a  reasonable  fee  to  be  paid  to  these 
attorneys  for  their  services  in  this  case  ? 

The  provisions  of  Section  9  of  the  "  Settlement  of  War  Claims  Act 
of  1928,"  limit  the  authority  of  the  American  Commissioner  to  the 
fixing  of  fees  for  services  rendered  only  in  connection  with  the  pro- 
ceedings before  this  Commission,  and  with  the  preparations  therefor, 
and  the  application  for  payment,  and  the  payment,  of  the  award 
made  by  this  Commission.    Accordingly,  the  American  Commissioner 
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cannot  take  into  consideration  the  work  done  by  Mr.  Case  in  connec- 
tion with  the  accounting  action  brought  against  the  Bruguiere  Com- 
pany in  California.  The  services  rendered  which  can  be  taken  into 
consideration  in  fixing  a  reasonable  fee  in  this  case  include  the 
following : 

On  March  18,  1916,  Mr.  Duncan  filed  a  Memorial  with  the  Depart- 
ment of  State.  This  Memorial  was  accompanied  by  a  certified  copy 
of  the  appointment  of  Mr.  Bruguiere  as  Executor,  and  two  affidavits 
verified  by  him  on  February  24,  1916.  Damages  were  claimed  for  the 
loss  of  life  in  the  amount  of  $500,000,  and  for  the  loss  of  personal 
property  owned  by  the  decedent  and  her.  son  in  the  amounts  of 
$15,705,  and  $16,250,  respectively.  Thereafter,  on  a  number  of 
occasions,  the  Washington  representative  of  Duncan  &  Mount  con- 
ferred with  the  Department  of  State. 

On  July  21,  1919,  the  attorneys  were  requested  to  file  corroborative 
evidence  in  support  of  the  Memorial.  The  Department  of  State 
furnished  them  with  a  set  of  application  forms,  containing  complete 
instructions  for  the  preparation  of  a  formal  diplomatic  claim.  The 
application  on  behalf  of  Mr.  Bruguiere,  individually,  was  prepared 
by  the  attorneys  and,  on  April  21,  1920,  verified  by  the  claimant,  who 
was  then  in  London.  Two  supporting  affidavits  and  a  power  of 
attorney  in  favor  of  Duncan  &  Mount  were  also  executed  by  the 
claimant;  and  an  affidavit  was  executed  by  his  brother,  Emile,  at  Nice, 
France,  on  April  4,  1920.  On  February  3,  1921,  this  application  was 
filed  with  the  Department  of  State.  The  claim  of  the  estate  was 
similarly  prepared,  and  affidavits  were  obtained  from  the  four  heirs. 
On  June  8,  1921,  this  application  was  filed  with  the  Department  of 
State,  but  on  examination  it  was  considered  incomplete.  Additional 
affidavits  were  obtained,  and  it  was  again  filed  with  the  Department 
of  State  on  November  16,  1922. 

The  claims  were  referred  to  the  American  Agent  before  this  Com- 
mission, who,  on  March  18,  1924,  informed  the  attorneys  that  they 
appeared  to  be  "  in  excellent  state  of  preparation."  However,  con- 
siderable correspondence  was  carried  on  between  the  attorneys  herein 
and  the  American  Agency,  and  between  the  claimant  herein  and  Mr. 
Case.  Additional  affidavits  were  filed  in  support  of  the  claim.  The 
case  was  taken  up  twice  between  the  American  Agent  and  the  Ger- 
man Agent  with  a  view  to  settlement.  The  German  Agent  at  first 
reported  that,  while  he  would  not  contest  liability  for  the  sinking 
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of  the  steamship  Arabic,  he  was  unable  to  make  any  offer  "  in  view  of 
the  very  high  amount  demanded  by  claimants."  After  the  filing  of 
additional  evidence,  he  reported  that  he  did  not  consider  a  com- 
promise possible.  The  attorneys  were  directed  by  the  American 
Agent  to  prepare  a  statement  of  facts  for  submission  of  the  claim  to 
the  Commission. 

On  February  5,  1925,  at  the  request  of  the  attorneys,  a  conference 
was  held  in  Washington  between  a  member  of  their  firm,  Mr.  Case, 
the  American  Agent,  and  the  German  Agent.  The  German  Agent 
refused  to  make  any  offer  of  settlement  for  the  loss  of  life  on  the 
ground  that  dependency  was  not  established;  but  he  agreed  not  to 
oppose  an  award  in  the  amount  of  $57,055,  to  be  apportioned  among 
the  claimants,  on  the  basis  and  for  the  several  items  as  follows: 
To  Louis  S.  Bruguiere,  as  Executor,  for  the  loss  of  personal  property 
belonging  to  the  Estate,  $15,705,  and  to  him  individually,  for  the 
loss  of  his  personal  property,  $16,350,  with  interest  thereon  at  the 
rate  of  five  per  cent  per  annum  from  August  19,  1915,  to  the  date 
of  payment ;  and  to  him,  individually,  for  physical  suffering,  $10,000, 
and  to  each  of  his  brothers,  for  mental  suffering  and  nervous  shock, 
$5,000,  with  interest  thereon  at  the  same  rate  from  November  1,  1923, 
to  the  date  of  payment. 

Mr.  Case  submitted  this  offer  of  settlement  to  the  claimants.  The 
claimant  herein  and  his  brother  Emile  were  then  in  France,  and, 
after  some  delay  and  further  explanation,  the  offer  was  accepted. 
The  claim  was  then  submitted  to  this  Commission  upon  an  agreed 
statement  of  facts,  and,  on  April  8,  1925,  an  award  was  rendered 
on  behalf  of  the  several  claimants  for  the  amounts  already  stated. 

The  attorneys  herein  filed  with  the  Treasury  Department  the  ap- 
plications for  payment  of  the  award,  after  employing  London  counsel 
to  assist  in  properly  executing  the  forms. 

The  character  and  extent  of  the  services  rendered  by  the  attorneys 
are  set  out  with  considerable  detail  in  Mr.  Duncan's  affidavit.  For 
reasons  stated  below,  however,  it  is  unnecessary  to  examine  further 
in  detail  the  value  of  the  services  rendered  on  behalf  of  the  claimant 
herein. 

As  pointed  out  by  the  American  Commissioner  in  his  general 
Administrative  and  Jurisdictional  Decision  of  September  28,  1928, 
and  as  held  by  him  in  his  previous  decisions  in  similar  proceedings 
(Decisions  Nos.  1,  8,  35,  46  and  49),  where  claimants  are  entirely 
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competent  to  look  after  their  own  interests  in  making  a  fee  agree- 
ment with  their  attorneys,  it  was  not  contemplated  by  Congress, 
in  authorizing  the  American  Commissioner  to  fix  reasonable  fees 
in  these  proceedings,  that  he  would  disregard  an  agreement  thus 
reached  between  the  claimants  and  their  attorneys. 

The  record  shows  that  at  the  time  the  claimant  retained  the  attor- 
neys herein  he  was  thirty-four  years  of  age.  He  had  travelled  in 
Europe  on  a  number  of  occasions.  He  was  named  in  his  mother's 
Last  Will  and  Testament  as  the  Executor  of  all  property  not 
located  in  the  State  of  California.  He  employed  Mr.  Case  to 
represent  him  in  connection  with  matters  other  than  the  presentation 
of  the  claim  against  Germany.  All  of  his  brothers,  who  were  equally 
interested  in  the  claim  on  behalf  of  the  Estate,  accepted  his  employ- 
ment of  the  attorneys  herein  and  have  paid  them  a  fee  of  thirty  per 
cent  of  the  amounts  awarded  on  their  behalf.  The  attorneys  herein 
have  had  to  deal  with  an  exceptionally  large  number  of  details  and 
a  number  of  unusual  complications  in  the  presentation  of  this  claim, 
and  have  devoted  their  best  efforts  on  behalf  of  the  claimant,  who  has 
no  reason  to  complain  about  the  outcome  of  the  case. 

The  American  Commissioner,  accordingly,  holds  that  in  these  cir- 
cumstances the  claimant  must  be  regarded  as  fully  capable  of  protect- 
ing his  own  interests  when  he  made  the  agreement  for  a  contingent 
fee  in  this  case,  which  fee,  as  above  stated,  has  now  been  reduced  to 
thirty  per  cent  of  the  actual  recovery. 

In  this  proceeding,  the  attorneys  have  submitted  statements  of 
disbursements  amounting  to  $712.12  paid  by  Duncan  &  Mount  and 
$959.81  paid  by  Mr.  Case.  In  the  statements  submitted  to  the  claim- 
ant's brothers,  these  amounts  are  stated  to  be  $631.70  and  $750.00, 
respectively,  and  the  share  of  these  three  brothers  amounts  to  $469.78. 
The  share  of  the  claimant  herein,  accordingly,  computed  on  the  basis 
at  which  his  brothers  have  settled  with  the  attorneys  herein,  would 
amount  to  $911.92.  Section  9  of  the  "  Settlement  of  War  Claims  Act 
of  1928,"  makes  no  provision  for  the  allowance  of  expenses  and  dis- 
bursements. However,  it  should  be  noted  that  the  statements  filed 
by  the  attorneys  in  this  proceeding,  not  only  exceed  in  amount  the 
totals  stated  in  the  bills  rendered  to  claimant's  brothers,  but  include 
a  number  of  items  representing  services  rendered  by  other  attorneys 
who  assisted  in  connection  with  matters  in  part  not  directly  related 
to  the  claim  herein.     For  example,  the  payment  of  $500  by  Mr.  Case 
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to  Mr.  Deering  was  for  services  in  an  accounting  action  in  California, 
and  the  payment  of  $35  to  Mr.  Russell  was  for  services  in  the  probate 
proceedings.  A  number  of  expenses  likewise  have  no  relation  to  the 
claim  against  Germany.  Also,  the  payments  by  Duncan  &  Mount, 
totalling  $157.20,  to  Sidney  W.  Davidson,  for  services  in  revising  the 
Memorial,  must  either  be  eliminated  from  their  bill  for  disbursements 
or  deducted  from  their  fee  for  services.  Although  Mr.  Davidson  had 
left  the  employ  of  Duncan  &  Mount  at  the  time  these  payments  were 
made  to  him,  they  represent  services  and  not  disbursements.  More- 
over, his  certificates  as  a  Notary  Public  in  connection  with  this  claim 
contain  the  statements  that  he  had  "  no  interest  in  the  claim,"  and 
that  he  was  not  "  the  agent  or  attorney  of  any  person  having  an 
interest  "  in  the  claim.  The  payment  of  $19.94  to  Thomas  W.  Cooper 
&  Co.  is  also  an  item  representing  services. 

Now,  therefore,  in  the  circumstances  above  set  forth,  and  consider- 
ing that  the  payment  of  any  compensation  to  the  attorneys  herein 
was  contingent  upon  securing  and  collecting  an  award,  and  in  view 
of  the  considerations  stated  in  the  general  Administrative  and  Juris- 
dictional Decision  rendered  by  the  American  Commissioner  under 
date  of  September  28,  1928,  and  after  careful  examination  and  full 
consideration  of  the  information  furnished  in  this  proceeding  by  the 
attorneys  and  the  claimant  and  by  the  records  of  this  Commission 
pertinent  to  the  questions  involved,  and  after  due  deliberation  thereon, 

The  American  Commissioner  decides  and  fixes  as  the  reasonable 
fee  to  be  paid  by  the  claimant,  Louis  Sather  Bruguiere,  individually 
and  as  Executor  of  the  Estate  of  Josephine  S.  Bruguiere,  deceased,  to 
his  attorneys,  Duncan  &  Mount,  a  sum  equal  to  thirty  per  cent  of 
the  amounts  received  by  the  claimant  from  the  Treasury  Department 
in  payment  of  his  award,  the  said  fee  to  be  paid  by  the  claimant  and 
received  by  the  attorneys  (and  their  associate  Mr.  L.  Barton  Case) 
as  full  compensation  for  all  services  rendered  by  the  attorneys  in  the 
prosecution  and  collection  of  this  claim,  as  defined  in  Section  9  of 
the  "  Settlement  of  War  Claims  Act  of  1928  ". 

Done  at  Washington,  D.  C,  this  21st  day  of  August,  1929. 

Chandler  P.  Anderson, 

American  Commissioner 
Mixed  Claims  Commission, 
United  States  and  Germany. 
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